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The Bell Atlantic telephone companies l respectfully request that the

Commission clarify or reconsider the Advanced Services Order to the extent it suggests

that incwnbent local exchange carriers must provide competitors with unbundled loops

that are superior in quality to the facilities they provide to themselves or their affiliates.

Such a requirement would be flatly contrary to the 1996 Act and unsound as a matter of

public policy. In addition, the Commission should reconsider its decision that section

706 provides no independent authority to forbear from applying the requirements of the

Act when doing so would promote competition and the deployment of advanced services

that would benefit all Americans. That conclusion is contrary to the express terms of the

very provision that the Commission relied upon.

Argument

1. In its order, the Commission says that incumbent local exchange

carriers must "condition" loops for advanced services by removing loading coils, bridge

taps, and other electronic impediments, if technically feasible." j\;/emorandum Opinion

and Order, FCC 98-188, ~ 52 (reI. Aug. 7, 1998) ("Advanced Services Order"). While

1 Bell Atlantic-Delaware, Inc.; Bell Atlantic-Maryland, Inc.; Bell Atlantic-New
Jersey, Inc.; Bell Atlantic-Pennsylvania, Inc.; Bell Atlantic-Virginia, Inc.; Bell Atlantic
Washington, D.C., Inc.; Bell Atlantic-West Virginia, Inc.; New York Telephone
Company; and New England Telephone and Telegraph Company.

2 These electronic devices were installed to enable the exchange carrier to provide
high-quality voice service to its customers and to meet its carrier of last resort
obligations. The only devices for which removal is "technically feasible" are those which
are no longer required for these purposes.
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the order is unclear, it could be interpreted to require carriers to provide such loop

conditioning even where they do not perform such work for themselves. If this is the

case, then local exchange carriers would be required to provide competitors with

"superior access" to what they provide themselves. If the Commission did not intend this

result, it should clarify that its order requires nondiscriminatory access to unbundled

loops, including to any conditioning that the local exchange carriers provide to

themselves.

On the other hand, if the Commission intended this result, the finding is

directly contrary to the 1996 Act. The Commission already has found that conditioning

local loops to enable competitors to offer advanced digital services constitutes provision

of "higher-quality" access to network elements than provision of non-conditioned loops.

Implementation ofthe Local Competition Provisions in the Telecommunications Act of

1996,11 FCC Rcd 15499, ~ 314 and n.680 (1996). The 1996 Act, however, gives

incumbent local exchange carriers the duty to provide "nondiscriminatory access to

network elements on an unbundled basis." 47 U.S.c. § 251(c)(3). The Eighth Circuit has

definitively found that this provision

does not mandate that requesting carriers receive superior quality access to
network elements upon demand.... The fact that interconnection and
unbundled access must be provided on rates, terms, and conditions that are
nondiscriminatory merely prevents an incumbent LEC from arbitrarily
treating some of its competing carriers differently than others; it does not
mandate that incumbent LECs cater to every desire of every requesting
carrier.
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Iowa Uti!. Bdv. FCC, 120 F.3d 753,812-13 (8th Cir. 1997) (emphasis added); cert.

granted, 118 S.Ct. 879 (1998) ("Iowa Uti/. ")."

But that is precisely what the Commission's order could be interpreted to

require. Where Bell Atlantic does not condition loops for its own advanced services, not

conditioning loops for competitors could not violate any conceivable interpretation of the

section 251 non-discrimination standard. No competitor would be favored, and Bell

Atlantic's operations would obtain no benefit compared to new entrants.

Requiring incumbent local exchange carriers to provide superior access,

and essentially become a construction company for competitors, also would be contrary

to sound public policy. The section 251 unbundling provisions were designed to allow

competitors to fill in piece parts of their local networks so that they may enter the market

while they are building their own facilities. Iowa Uti!. at 816. Where they want to

provide services that they cannot technically offer over the incumbents' facilities, the new

entrants will have an incentive to deploy their own advanced facilities in order to obtain a

competitive advantage over the incumbent. By contrast, conscripting the incumbent into

forced labor to modify its own network at the behest of any competitor would undermine

these incentives and ultimately deter, rather than promote, facilities-based competition for

advanced services.

Turning every incumbent local exchange carrier into a construction

company for its competitors also would undermine the incumbent's ability to operate

3 The court's decision on this issue was not challenged in the Supreme Court and
therefore is final.
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efficiently. Not only would it have to maintain a workforce sufficient to meet its own

needs, its carrier of last resort obligations, and the obligations imposed by the 1996 Act,

but it also would need to retain and devote substantial additional resources in order to

meet an uncertain number of varying demands from its competitors, with no assurance

that the costs of these additional resources could ever be recovered fully. Ultimately, this

will harm consumers, because they will need to foot the bill for these unnecessary costs.

There also are technical issues relating to the Commission's holding that it

failed to address. Conditioning a loop for one advanced service does not necessarily

mean that the loop will support other advanced services. If electronics are added to a

loop to enable it to support ISDN, for example, the presence of those electronics could

disqualify that loop for ADSL. Therefore, an incumbent could not meet a general request

to condition loops to support a variety of advanced services, as the Commission appears

to require, and it may be technically feasible to condition a loop for one advanced service

but not for another.4 Advanced Services Order at ~ 53. Moreover, introducing a new

advanced service into an existing cable sheath could interfere with advanced services

already being providing through other pairs in that sheath. This is because, at the

frequencies at which these services operate, one service may cause induction interference

to another service in pairs that are in close proximity. As a result, in order to maintain

service to existing customers, it would be necessary to divert an interfering advanced

services onto pairs in a different cable sheath.

4 For example, the maximum loop length that can support ISDN is significantly
longer than for ADSL, and the addition of electronics can extend the length of an ISDN
qualified loop. The same electronics would make any loop unsuitable for ADSL.
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2. The Commission also should reconsider its conclusion that section 706

does not provide independent authority to forbear from applying the Act's requirements

when doing so would promote Congress's objectives. See Advanced Services Order at

'R'R 72-73. Contrary to the Commission's finding, the plain language of the Act makes

clear that exercising the forbearance authority granted under section 706 is not dependent

on meeting the forbearance standards listed in section 1O(a).

The Commission cites for its position the provisions of section 1O(d),

which limit the Commission's authority to forbear to those instances where it can meet

the section 1O(a) test. Id. However, that subsection, by its own terms, limits the

Commission's exercise of forbearance authority "under subsection (a) of this section" to

meeting the test in that subsection. 47 U.S.c. § 160(d) (emphasis added). On its face, it

in no way affects the Commission's exercise of forbearance authority under any other

section, and the Commission's order provides no explanation as to how its conclusion can

be squared with the express statutory terms.

By contrast, section 706 gives the Commission an affirmative obligation

to encourage the deployment of advanced telecommunications by utilizing (among other

tools) "regulatory forbearance." Section 706(a). Neither the statutory language nor the

legislative history cross-references the section 10(a) test nor does section 10 require that

test be used in section 706 forbearance. Consequently, section 706 itself independently

grants the Commission authority to forbear from applying the requirements of the Act

when doing so will promote competition and the deployment of advanced services.
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Accordingly, the Commission should clarify or reconsider certain

provisions of the Advanced Services Order, as discussed above.

Respectfully Submitted,

Michael E. Glover
Of Counsel

September 8, 1998
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